QUESTIONS PRESENTED
1. Whether the Trial Court committed reversible error in awarding alimony of $1,500.00 per month for seven (7) years by relying upon Kevin Allen’s IRS Schedule C gross profits as the proper measure of his ability to pay where the Trial Court otherwise made no findings of Kevin Allen’s net business profit taking into account all the other business expenses Kevin Allen pays to operate his home building business. 
[Issue preserved: Kevin Allen’s Motion for Reconsideration, Paragraph 10, Appendix pp. 35-36); see also Transcript references in body of brief.]

2. Whether the Trial Court erred in valuing business properties awarded to Kevin Allen by failing to reduce those values by a realtor’s commission and NH Real Estate Transfer Tax from those values. 
[Issue preserved: Kevin Allen’s Motion for Reconsideration, Paragraph 5, Appendix pp. 30-31; See also Transcript references in body of brief.]

3. Whether the Trial Court erred in valuing three (3) business properties awarded to Kevin Allen at 2005 values where evidence of the decline of market value from that date was uncontroverted and where the Trial Court wrongly excluded the testimony of Kevin Allen’s certified real estate appraiser expert witness as to the decline in value. 
[Issue preserved: Kevin Allen’s Motion for Reconsideration, Paragraph 5, Appendix pp. 30-31; Trial Court’s sustaining objection to Goddard testimony Transcript pp. 146-147, 150-151; See also other Transcript references in body of brief.]

4. Whether the Trial Court erred in setting value of the Sunseeker camper awarded to Kevin Allen based solely on NADA average retail value where the evidence is uncontroverted that Kevin Allen is not a retailer of campers and where private party sales or trade in values obtainable by private sellers is less. 
[Issue preserved: Kevin Allen’s Motion for Reconsideration, Paragraph 6, Appendix pp. 31-32; See also Transcript pp. 253-255; See also transcript references in body of brief.]


STATEMENT OF THE CASE
The Petitioner, Deborah Allen filed her Petition for Divorce on February 21, 2007 in the Newport Family Division Court.  Temporary Stipulations and a Temporary Decree were entered by the Court on August 30, 2007.  Trial was held over the course of portions of three days, April 3, 2008, April 4, 2008, and May 22, 2008.
A Notice of Decision was issued by the Court dated July 11, 2008 (Appendix pp. 14-27).  Respondent, Kevin Allen moved for reconsideration of that Order on July 21, 2008 (Appendix pp. 28-39), whereupon the Court granted certain requested reconsiderations in its decision dated September 30, 2008 (Appendix pp. 43-45).  Kevin Allen filed his Notice of Appeal on October 28, 2008.
The record consists of pleadings before the Trial Court, exhibits, and a transcription of the oral testimony taken during the three-day trial.


SUMMARY OF ARGUMENT
	The Newport Family Division Court (Cardello, J.) adjudicated the divorce between Deborah Allen and Kevin Allen, dividing property and awarding alimony in its initial Order and reconsidered Order in the summer 2008.  The Trial Court made no finding of Kevin Allen’s income or any findings that his IRS Schedule C income was other than as described on the parties’ tax returns that, until 2006, were prepared with participation of both parties and filed jointly.  The Trial Court erroneously relied upon Kevin Allen’s Schedule C Gross Profits as the measure of Kevin Allen’s income, where such Gross Profits only deduct from Gross Receipts and costs of goods and materials and none of the other numerous business expenses incurred in the business and reported on the Schedule.  The obvious reliance upon incorrect or incomplete description of income is clear error requiring reversal.
	In awarding business building lots and a completed home built by Kevin Allen as business property to Kevin Allen, the Court committed clear error by using 2005 values for those buildings or the realtor listing price in the case of the Pittsburg, New Hampshire property by failing to reduce those values by the real estate transfer tax and realtor commission necessarily to be incurred by Kevin Allen when such properties sell.  There was no intention by the parties ever to retain ownership of these properties as acquiring, building, and then selling such properties are and have been the primary source of income for the Allen’s.
	The Trial Court erred as well in failing to reduce the 2005 market price for the properties as they were acquired for the undisputed testimony of the decline in the real estate market by time of trial.  The Court exacerbated its error in this regard where, exercising its discretion to disbelieve perhaps some of Kevin Allen’s testimony on other points, refused to admit in evidence expert testimony of Kevin Allen’s certified real estate appraiser as to the decline in the market value of the three yet unbuilt business properties.
	The Trial Court awarded a Sunseeker camper to Kevin Allen, but erring in the process by mischaracterizing in his Order the argument clearly advanced by Kevin Allen, not that he did not own a camper, but that all the money for the camper was contributed by his parents toward an earlier camper that the parties had bought and traded in for the lesser priced Sunseeker camper.  The Court valued the camper at $31,385.00, where Kevin Allen only purchased it for $19,000.00.  In ascribing value to the Sunseeker and to Kevin Allen’s property settlement, the Trial Court relied solely upon the NADA average retail price submitted by Deborah Allen where both Deborah Allen and Kevin Allen testified that Kevin Allen is not a retailer of campers and that retail prices are higher than a private party would typically acquire even using NADA listings.  The Trial Court did not reduce the camper value, as well for its equipment different than listed with the NADA value.


ARGUMENT
I. Factual Introduction
The Trial Court’s original Notice of Decision in this matter divided property between the parties and made provision for payment by Kevin Allen of $1,500.00 per month alimony for a duration of seven years from the date of the Final Decree (see Uniform Support Order, Paragraph 4 (Appendix  pp. 24-27); see also Page 5, textual Order, Paragraph 5 Alimony) (Appendix p. 19) with further provision in the textual Order at Page 9, Section G Miscellaneous (Appendix p. 9), “Should either party take a timely appeal, this Order shall serve the temporary order during any appeal.” 
Among the property divisions between the parties ordered by the Trial Court in its initial Order to Kevin Allen was Colebrook, New Hampshire real estate, four additional real estate parcels of business-related building properties, and vehicles.  (See textual Order, Pages 3-4.) (Appendix pp. 17-18.)  Deborah Allen was initially awarded the parties’ Newbury, New Hampshire marital residence, three retirement accounts, her automobile, and a cash award.  (See textual Order, Page 4.) (Appendix p. 18.)
The Trial Court’s initial Order provided for Kevin Allen to pay $123,134.00 within 12 months of the effective date of the Decree to equalize the property distribution. (See textual Order, Page 4.) (Appendix p. 18.)  The Trial Court further ordered Kevin Allen to pay as a further property settlement the sum of $52,361.00 to equalize the distribution of marital debt within 90 days of the effective date of the Decree. (See textual Order, Page 7.) (Appendix p. 21.)
Kevin Allen’s Motion for Reconsideration raised several points of contention with the original Decision to which Deborah Allen objected. (Appendix pp. 28-42.)  The Trial Court revised its calculation of the property distribution between the parties downward to provide that Kevin Allen’s responsibility for payment to equalize property distribution to be $106,977.00.  (See the Order on Respondent’s Motion for Reconsideration, Paragraph 1.) (Appendix p. 44.)  The Trial Court further granted the request for reconsideration as to division of debt for its failure to include $150,000.00 of marital debt incurred by Kevin Allen for the parties’ Pittsburg, New Hampshire business property which now yielded an equalization value under which Deborah Allen would owe $22,639.00 to Kevin Allen to equalize the distribution of debt.  The Trial Court revised the payment schedule for the nets of these obligations, which left Kevin Allen, as the Court found, with a net obligation of $84,338.00 to Deborah Allen.  The Court ordered Kevin Allen to pay one-half of that amount within 90 days of the effective date of this Decree, and one-half no later than 12 months from the effective date of the Decree. (Appendix p. 44.)
Since the Order on reconsideration, Kevin Allen has paid the $1,500.00 per month as temporary alimony, and has made a first payment toward the parties’ new equalized property/debt allocation.

II.	Legal Introduction
Trial courts have broad discretion in awarding alimony. In the Matter of James J. Peirano and Sharon L. Larsen, 155 N.H. 738 (2007) (citing Marsh v. Marsh, 123 N.H. 448, 451, 462 A.2d 126 (1983). We review the trial court's decision under our unsustainable exercise of discretion standard. Id. In reviewing the husband's claims, we will "sustain the findings and rulings of the trial court unless they are lacking in evidential support or tainted by error of law." In the Mattter of Nassar and Nassar, ____ NH  ___ (2008) (citing In the Matter of Fowler & Fowler, 145 N.H. 516, 519 (2000). "The trial court has broad discretion in determining and ordering . . . the payment of alimony . . . ." Id. Accordingly, absent an unsustainable exercise of discretion, we will not overturn its factual findings. In the Matter of Peirano & Larsen, 155 N.H. 738, 746 (2007). However, we review its interpretation of the law de novo. See In re Juvenile, 2004-789, 153 N.H. 332, 334 (2006).  Where it is not clear how the trial court considered matters it erroneously included in its determination of alimony, remand is the appropriate remedy.  In the Mattter of Nassar and Nassar, ____ NH  ___ (2008) (citing Boucher, 131 N.H. at 380.)
While a party's credibility and forthrightness are factors for a trial court to consider when accepting evidence of net income, In the Matter of Marcie Albert and McRae, 155 N.H. 259, 646-47  2007) (citing  In the Matter of Crowe & Crowe, 148 N.H. 218, 223, 804 A.2d 455 (2002)), a finding that a party was not credible or forthright would not have given the trial court the authority to categorize as gross income an item not otherwise includable under the statute. 
It is essential that the amount of alimony awarded be sufficient to cover the supported spouse's needs, within the limits of the supporting spouse's ability to pay.   Where it is not clear what the Trial Court concluded was the payor’s ability to pay, the case represents an unsustainable exercise of discretion, the alimony award must be vacated, and the case remanded for findings and rulings supporting an appropriate award. In the Matter of Carey Levreault and Mark Levreault, 147 N.H. 656, 658  (2002)
In Azzi v. Azzi, 118 N.H. 653, 656 (1978), the Supreme Court ruled upon the contention of the defendant as to the division of real estate.  Defendant argued, as found by the Court, "The IRS will deem this a capital gain payable by the husband and taxed to the husband." Yet, the defendant did not raise this point below, he has not demonstrated to this court what, if anything, the alleged tax burden will amount to, and he has not shown that he will bear more of the tax burden than the plaintiff will. Tax consequences should be considered by attorneys and masters in their negotiations or rulings. On the record, we cannot say that the award of the homestead to the plaintiff was erroneous. {Emphasis added.}
[bookmark: 120_N.H._645][bookmark: 119_N.H._871][bookmark: 120_N.H._402][bookmark: 415_A.2d_871][bookmark: 120_N.H._140][bookmark: 412_A.2d_736][bookmark: 119_N.H._268][bookmark: 401_A.2d_1057][bookmark: 118_N.H._653][bookmark: 392_A.2d_148]In MacDonald v. MacDonald, 122 N.H. 339 (1982), the Supreme Court held, “In allocating property, ‘the court should consider all relevant factors, ... and this includes all of the assets and income of both parties, such as wages, pensions, bank certificates, etc.’" citing Baker v. Baker, 120 N.H. 645, 649 (1980) ; Thayer v. Thayer, 119 N.H. 871, 872--73,  (1979).   The master's discretion in this area is broad and we will not substitute our judgment for that of the master or trial court. (citing Buckner v. Buckner, 120 N.H. 402, 404, 415 A.2d 871, 873 (1980); see Goudreault v. Goudreault, 120 N.H. 140, 140, 412 A.2d 736, 736 (1980)).   The parties' property is to be distributed equitably, but not necessarily equally. Id. (citing Grandmaison v. Grandmaison, 119 N.H. 268, 271, 401 A.2d 1057, 1059 (1979); see also Azzi v. Azzi, 118 N.H. 653, 656, 392 A.2d 148, 150 (1978)). 
	Lastly, In the Matter of Telgener and Telgener, 148 N.H. 190, 191-192 (2002), the Supreme Court held, 
[bookmark: 768_A.2d_1042]In a divorce action, the trial court has broad discretion in determining the equitable distribution of the marital estate." (citing In the Matter of Jones and Jones, 146 N.H. 119, 123, 768 A.2d 1042 (2001). Absent an unsustainable exercise of discretion, we will not overturn the decision of the trial court in matters involving alimony and property distribution. Id.; cf. State v. Lambert, 147 N.H. 295, 296, 787 A.2d 175 (2001) (explaining "unsustainable exercise of discretion" standard). 
On appeal, the respondent asserts that the trial court's distribution of marital assets was not equal because he would be forced to incur substantial negative tax consequences as a result of the court's chosen distribution scheme. The respondent argues that the trial court committed legal error because it was aware of his desire to purchase a new home and was informed of the difficulty he would face in obtaining financing for a new residence. Nevertheless, the trial court failed to consider that to secure financing for a house, the respondent would be forced to liquidate some of the tax-deferred retirement accounts awarded him and incur substantial tax penalties for early withdrawal. The respondent, therefore, asserts that the distribution was unequal, inequitable and injurious because of the trial court's failure to consider these reasonably foreseeable tax consequences. 
The division of property in a divorce proceeding is governed by RSA 458:16-a (Supp.2001). This statute provides in relevant part that an equal division of property is presumed equitable unless the trial court decides that an equal division would not be appropriate or equitable after considering a number of factors, including "[t]he tax consequences for each party." RSA 458:16-a, II(j). Although it is well-settled that "[t]ax consequences should be considered by attorneys and masters in their negotiations or rulings," Azzi v. Azzi, 118 N.H. 653, 656, 392 A.2d 148 (1978), neither the statute nor our case law provides guidance as to when the trial court should consider the tax consequences of its division of property. 
[bookmark: 685_N.E.2d_67][bookmark: 432_A.2d_1293][bookmark: 373_N.W.2d_664][bookmark: 474_N.W.2d_63][bookmark: 518_Pa._137][bookmark: 541_A.2d_1378]Other courts have held that a trial court may consider tax consequences only when the tax liability is reasonably ascertainable. If a taxable event such as a sale of property is required by the property distribution or is certain to occur shortly thereafter, a court should consider the tax consequences of the property distribution. See, e.g., Irvine v. Irvine, 685 N.E.2d 67, 69-70 (Ind.Ct.App.1997); Crooker v. Crooker, 432 A.2d 1293, 1297 (Me.1981); Brockman v. Brockman, 373 N.W.2d 664, 665-66 (Minn.Ct.App.1985); Kaiser v. Kaiser, 474 N.W.2d 63, 69-70 (N.D.1991); Hovis v. Hovis, 518 Pa. 137, 541 A.2d 1378, 1380 (Pa.1988). Consideration of a tax consequence is precluded, however, when the trial court must speculate as to a party's future dealing with the property. See Brockman, 373 N.W.2d at 666. As such, where there is merely a likelihood or possibility that a taxable event will occur, a court may not reduce the value of an asset by uncertain tax consequences. See Kaiser, 474 N.W.2d. at 69-70. 
We agree with the foregoing decisions and therefore hold that a court in a divorce action may only consider potential taxes in valuing marital assets if a taxable event such as a sale or other transfer of property is required by the property distribution, or is certain to occur shortly thereafter. In the present case, liquidation of the retirement funds was neither required by the final decree nor certain to occur within a short time after the final decree. We disagree with the respondent's argument that because he was not awarded any equity in the home, he was required to liquidate his retirement funds in order to purchase a house. Any adverse tax consequences incurred by the respondent were not necessitated by the court's order, but rather were entirely dependent upon his voluntary actions. 
III. Legal Analysis:  The Trial Court erred in its alimony and property awards in
this case.
1. The Trial Court erred in awarding alimony of $1,500.00 per month 
for seven (7) years in this case.
The Trial Court’s original Notice of Decision found the following facts pertinent to the alimony determination:
The parties have been married for 29 years, with Kevin Allen, age 55 and Deborah Allen, 52 years old.  Kevin Allen is a builder and throughout the course of the marriage has been engaged in the business of building private homes.  Kevin Allen worked full-time and throughout the course of the marriage and supported both Deborah Allen and their family.  Kevin Allen continues to earn the significant income in this relationship and Deborah Allen does not earn sufficient income to manage to live as the parties did during the course of the marriage.  Deborah Allen maintains that Kevin Allen has the ability to pay alimony.  Kevin Allen has and still does pay all of the parties’ bills; he has always supported her and has significantly greater opportunity for further acquisition of capital assets and income compared to Deborah Allen.  Deborah Allen has current income of $2,400.00 per month. (Appendix pp. 15-18.)
The Trial Court further found Kevin Allen on his Financial Affidavit shows no income but indicates he pays over $10,000 per month in expenses. (Appendix p. 16.)
Kevin Allen does not dispute that the Trial Court was within its discretion to conclude that Deborah Allen has need of alimony to support a lifestyle akin to that enjoyed during the marriage.  The basis of this appeal on the subject of alimony concerns Kevin Allen’s ability to pay and erroneous and absent findings as to that ability to pay.
The Trial Court’s Decree faults Kevin Allen that he has not been fully forthcoming regarding his financial circumstances.  (Appendix pp. 15-16.)  Though Kevin Allen disputes this characterization, this appeal is not the forum to quibble as to what the Trial Court found where there is substantiation of some kind in the record.
What is important in this appeal is that, even with the Trial Court disbelieving certain of Kevin Allen’s presentation, the Trial Court’s own findings must be consistent in substantiating a finding of Kevin Allen’s ability to pay $1,500.00 per month of alimony for seven (7) years as it did and those findings further need to be supported by the record.
The Trial Court observed at Page 2 of the textual Order Kevin Allen paying over $10,000.00 monthly in expenses. (Appendix p. 16.) The Trial Court found in one section of its initial final order that Kevin Allen had $150,000.00 of debt incurred against the Pittsburg, New Hampshire real estate (Appendix p. 17) where it assigned the parties their respective asset allocations.  The Trial Court neglected to include the $150,000 in the allocation of debt award in its initial final order. (Appendix pp. 20-21.)  The Trial Court corrected this error upon Kevin Allen’s Motion for Reconsideration by including the debt that Kevin Allen incurred to build the Pittsburg property in its order on reconsideration, but did not adjust the alimony award in the process of recognizing that debt. (Appendix pp. 44-45.)
All of this debt on the Pittsburg property was incurred during the course of the case.  Kevin Allen did not list income on his Financial Affidavit because on a current basis he had none.  Even Deborah Allen testified that Kevin Allen earns when he sells a property he has built (Transcript pp. 29-30), and during the pendency of the case and to trial in 2008, he did not sell any.  He maintained himself and the expenses by borrowing on Pittsburg (		).  No evidence is in the record that he did otherwise.  Kevin Allen never maintained he never makes money, and in fact supplied his tax returns for four years to show what he earns gross and after business expenses. (	)
The Trial Court did not make any finding as to what Kevin Allen’s income is.  While this alone may not strictly be required as a condition of entering an alimony order, what is clear error is that the only indication that the Trial Court gives as what Kevin Allen earns is where the Trial Court states, “Respondent’s Schedule C Gross Profits in 2007 were $371,000.00 by contrast, and have averaged over $425,000.00 the last four years.” (Appendix p. 15.)  
Kevin Allen’s argument in his Motion for Reconsideration, Paragraph 10 (Appendix pp. 35-36), challenged the Trial Court’s reasoning and resulted in no adjustments or further Court explanation (see Appendix 43-45.)
Judging from the numbers that the Trial Court used and its description of the Schedule C figures as “Gross Profits,” the Court has clearly used Lines 5 and 7 from IRS Schedule C.  (See Plaintiff’s Exhibits 2-5, Tabs 4-7)  “Gross profit” as one can see from the Schedule C is gross receipts minus costs of goods sold.  As Kevin Allen’s Schedule C’s show, his cost of goods sold detailed at Part III of the Schedule C is his “materials and supplies” expenses only.  It is by no means an indication of what his or any other business owner’s “bottom line” from a business is.  From gross income at Line 7 are deducted all of the expenses described in Part II of the Schedule C.  Expenses such as wages or contractors, repairs, licenses, insurances, interest paid, etc.  The total expenses deducted from the gross income are what yield the net profit (or loss) of the Schedule C. At best, what the Trial Court relied upon for Kevin Allen’s income, his Schedule C gross profit, measures “cash flow,” not profitability.
In Kevin Allen’s business, the Schedule C, Part II Business Expenses are sometimes higher, sometimes lower than his Cost of Goods sold for the four years of tax returns the parties submitted as Exhibits.  In all years, however, the Expenses part of the business activity that the Trial Court overlooked is never insubstantial.  In 2004, expenses were $600,432.00; in 2005, $558,965; in 2006, $214,469; and in 2007, $311,848.00. (See Plaintiff’s Exhibits 2-5.)
The Trial Court has clearly applied an erroneous measure of Kevin Allen’s ability to pay.  The Trial Court made no findings that the Schedule C expenses were overstated or inflated.  Deborah Allen herself did the parties bookkeeping activities, and assembled materials for the accountant to do the taxes (Transcript p. 191.)  She herself participated in the tax returns signing as joint tax returns for IRS filing up through and including 2006. (See Plaintiff’s Exhibits 2-4.)  The parties filed married/separately in 2007. (Plaintiff’s Exhibits 5-6.)  What the Trial Court in essence has done is to measure Kevin Allen’s ability based upon his cash flow after he buys materials and before he pays all his other business expenses.
The net profits for the building business from the Schedule C tax returns are as follows:
i. 2004 	-	$34,807.00
ii. 2005 	-	$27,442.00
iii. 2006	-	-$94,936.00
iv. 2007	-	$59,252.00
Even if one were to eliminate 2006 as some kind of a peculiar aberration (because the parties show a large net loss) the best years show an average of only $40,500.00 net profit.  The reality is that 2006 should not be excluded, particularly owing to the fact that as a building contractor, Respondent’s expenses can be incurred long before sale proceeds are realized for the sale of a particular property.  Deborah Allen herself testified that a lot of expenses were incurred in 2006 yet receipts occurred in other years.  (Transcript pp. 19-191.)  Taking that into account, the four year average net business profit for Respondent drops to $6,641.00.
Even if one assumes that Kevin Allen in the good earning years was averaging $40,500.00 per year, Kevin Allen testified that his business has fallen off in the bad economy. Transcript 		.)  He testified he has one job lined up to build a house on a lot in Springfield NH that was contracted for a couple of years ago, but no one has bought the two Bradford NH properties or the Pittsburg NH property despite active marketing of them.   The realistic expectation that Kevin Allen will have an income that matches what he had during good real estate times embodied in the Trial Court’s alimony award is not supported by the record.
Even if one were to assume that Kevin Allen would continue earning net $40,500.00 per year from his building business, the Court’s award of alimony at $18,000.00 per year, coupled with Deborah Allen’s earnings from salary, give Deborah Allen’s $45,084.00 as her yearly gross income.  Kevin Allen has only $22,500.00 gross income after paying alimony.  On Kevin Allen’s earnings as well he has to pay his social security tax on the entire business earnings (15.3 percent x $40,500 = $6,196.50) (Transcript pp. 352-354.; Petitioner’s Exhibits 2-5, IRS Schedule SE for each year.)  The fact that the alimony that he may pay is deductible to him does not change his obligation for self-employment tax on the Schedule C net profit.  The alimony award is erroneous and excessive and must be vacated and remanded for findings consistent with his ability to pay.
2. The Trial Court erred in concluding the Sunseeker Camper
represented over $31,385 to the marital estate and to Kevin Allen’s 
property award because it misstated Kevin Allen’s contentions 
concerning that asset and valued that asset to him as if he were a
 retailer of campers.

At Page 2 of the Trial Court’s textual order, (Appendix p. 16) the Court states that Kevin Allen “has a Sunseeker camper worth over $30,000.00, which he did not list on his Financial Affidavit.  With respect to this item, the Court rejects Respondent’s contention that it belongs to his parents and not the marital estate.”  The Court valued the Sunseeker camper at $31,385 in the property awarded to Kevin Allen. (Appendix p. 17.)  
Kevin Allen never maintained that he was not the titled owner of a Sunseeker camper.  Kevin Allen specifically pointed out to the Trial Court that it misconstrued his contentions as to the Sunseeker camper in his Motion for Reconsideration as follows:
6.	The Court has attributed to Respondent at Page 3, a SunSeeker camper valued at $31,385.00.  At Page 2, the Court describes the SunSeeker camper, rejecting, as the Court states, Respondent’s contention that this item belongs to his parents and not part of the marital estate.  The Court misunderstands Kevin Allen’s contention.
a.	The uncontroverted testimony pertaining to the SunSeeker camper is that Respondent only paid $19,000.00 for that camper.  No appraisal of any kind was submitted to show valuation of the SunSeeker camper at $31,395.00 by Deborah Allen, nor any other evidence of any kind besides her own listing of this number as her opinion on her chart of assets at her Exhibits Tab 30.  If this camper asset is to be included in the marital estate, it should certainly not be valued at more than what was paid for it in the absence of persuasive evidence that Kevin Allen paid less than its fair worth when he bought it.  There is no such evidence.
b.	Kevin Allen does not maintain, and did not maintain at  trial, that the Sunseeker camper is not part of the marital estate.  It is titled in his name, which he does not dispute. Respondent’s contention, however, is that $20,000.00 of “equity” that that camper reflects was contributed to the marital estate when Respondent’s parents supplied $20,000.00 for the purchase of the Allegro camper, valued much higher.  Respondent borrowed the other $20,000.00 to purchase the Allegro.  Documents pertaining to the Allegro camper purchase are part of Deborah Allen’s exhibits.  The Allegro camper was sold and the loan that Respondent had taken to acquire his one-half of the Allegro camper was paid off  with the sales proceeds of the Allegro.  The $20,000.00 contributed by his parents toward the Allegro then is entirely reflected within the value of the $19,000.00 that was paid for the SunSeeker camper.  As such, the marital estate has contributed nothing toward ownership of the SunSeeker camper.  Its value to the marital estate is zero.
(Appendix pp. 31-32.)
The Trial Court denied any reconsideration of the issue of the Sunseeker camper.
Deborah Allen’s direct examination testimony regarding the Sunseeker camper is at Pages 57 through 61 of the Transcript supported by the Exhibits at Tab 29.  Her chart summarizing values for property (Tab 30, Plaintiff’s Exhibit 28 lists the Sunseeker camper value at $31,385.)  Deborah Allen’s cross examination testimony regarding the Sunseeker camper is at Pages 253-254.  Kevin Allen testified regarding the camper at Pages 421-423 on direct examination.
The parties both testify and the documents support no other conclusion that the parties bought and sold an Allegro camper during the marriage.  Purchase price for the Allegro was $39,900.00 purchased in February 2007 and titled to Kevin Allen (See Plaintiff’s Exhibit 27 at Tab 29.)
Deborah Allen offered no testimony at all as to the source of the money to buy the Allegro camper.  Kevin Allen’s testimony is the only testimony there is concerning this, and that is that the $19,900.00 cash deposit reflected on the Worthington Air Automotive invoice (Tab 29) was money from Kevin Allen’s parents (Transcript pp. 421-423.)   The remaining $20,000.00 was borrowed by Kevin Allen, reflected as there being a lien on the Allegro camper title to Chittendon Bank.  (See Plaintiff’s Exhibit 27.)
The second error made by the Trial Court is the value of the Sunseeker camper that the Trial Court assigned to it at $31,385.  Kevin Allen paid $19,000 for it, as he testifies (Transcript p. 421-423), and no other testimony as to a different purchase price is provided in the record.  The Sunseeker camper was purchased when the Allegro camper was sold with the proceeds of sale of the Allegro paying off the Chittendon Bank loan and the remainder used to purchase the Sunseeker. (Transcript 421-423; Plaintiff’s Exhibit 27.)
Deborah Allen testified that she looked up the Sunseeker camper on the NADA book of automotive values to find the price she ascribed to it.  She testified that she relied exclusively for her determination of value on the NADA book listing.   (Transcript pp. 253-255; Respondent’s Exhibit E.)  She did not initially seek to introduce the NADA listing on her direct examination.  On cross-examination, she produced the NADA listing, introduced as Respondent’s Exhibit E, with writings of her own on that document showing she was not sure the equipment listed with the camper at the price listed was in fact on this camper.  (Transcript pp. 254-255.)  She then used what NADA listed as the average retail price for the camper, $31,385, as her value for the camper.  The Trial Court took her dollar figure in the exact amount in ascribing the value to Kevin Allen in his property award without any textual comment or qualification as to the equipment package or that Kevin Allen did not have an asset that he, a non-retailer of campers, could ever realize. Interestingly, Deborah Allen sought to use trade in values for assets that she sought the Trial Court to award to her like her Volkswagen automobile.  

3. The Trial Court erred in determining the value of business real estate.
a. The Trial Court wrongly excluded testimony of Kevin Allen’s real estate appraiser as to the decline in real estate value after Kevin Allen purchased the investment property in 2005.
b. The Trial court wrongly valued the four business real estate parcels by not factoring in real estate commissions and real estate transfer tax costs for eventual sale of those parcels.
The Trial Court awarded four business real estate parcels to Kevin Allen with price values the Court found as their value for the property division between the parties as follows:
Route 114, Bradford, NH property		$54,000.00
Route 103, Bradford, NH property		$55,500.00
Pittsburg, NH House
$185,000 - $150,000 Debt			$35,000.00
Springfield, NH Property			$55,000.00
(Textual Order, Page 3, Appendix p. 17.)
The Trial Court found, “Respondent is a builder and throughout the course of the marriage has been engaged in the business of building private homes.” (Textual Order, Page 1, Appendix p. 15.)
The Pittsburg property is the one business property of the four that Kevin Allen worked on during the course of the case.  The other three, all purchased in 2005, remained in the same condition they were in at the time of final hearing as when Kevin Allen bought them.
The values of the three unimproved lots chosen by the Court uniformly were the purchase prices Kevin Allen paid for the properties when he bought them in 2005.  The deeds with tax stamps for Kevin Allen’s 2005 purchase prices for these three parcels were the undisputed evidence of what Kevin Allen paid for these properties.  Deborah Allen was asked on cross examination whether Kevin Allen paid fair market price for business parcels for development, quoted here as follows:
Q. (Attorney Braiterman): Kevin didn’t have a practice of paying people for land that he bought some inflated or unreasonable price?  He tried to get market value, didn’t he?
		A. (Deborah Allen): Yes, he did.
		Q. (Attorney Braiterman): And he was pretty good about it?
		A. (Deborah Allen): He’s very good at it.
(Transcript Page 245, Lines 9-14.)
Kevin Allen also testified he paid a fair market value price for the three parcels (Transcript p. 	.)
As to the Pittsburg property, the Trial Court value for the property used by the Court was the Realtor Listing Agreement price of $185,000.00.  Deborah Allen herself submitted this Listing Agreement as her Exhibit 19, Tab 21.
In the cases of the other three building lots that were not actually built by the time of trial, Deborah Allen also introduced the Realtor Listing Agreements for those properties which showed listed sales prices for the parcels with a house on them to be built in the future by Kevin Allen.  She sought for the Trial Court to assign values for these parcels at these listed prices as well (See Exhibit 28, Tab 30; see also Deborah Allen testimony at Transcript Page 		), but the Trial Court correctly refused to set property value at what would be done in the future as compared with what then existed.
Looking first at Pittsburg, the evidence is clear from both parties that the property was listed for sale with a realtor at $185,000.00, and that value is the value the Court used for it to attribute to Kevin Allen.
The Trial Court has committed clear error by not reducing the listing price by what are inescapably two necessary costs to Kevin Allen even if he were to realize a sale of Pittsburg even at its full asking price: realtor commission and seller’s portion of New Hampshire Real Estate Transfer Tax RSA 78-B:1.  At a $185,000.00 sale price, realtor commission of six percent (6%) is $11,100.00 and seller’s transfer tax of 0.75% is $1,387.50.  There is simply no way for the professional builder, who builds houses and sells them through a realtor as a matter of practice as both parties testify Kevin Allen does, to avoid these costs.	
In the case of the other three parcels, two in Bradford, one in Springfield NH, the Trial Court similarly committed reversible error in not reducing the fair market values by realtor costs and seller’s real estate transfer tax attributable to the land value as it stood when Kevin Allen bought them.  In order for Kevin Allen to sell these parcels, whether he does so after building on them or sells them as is, these costs are inescapable.
		The evidence again is that they are listed with a realtor.
	In the case of Springfield, in particular, the property was already in a “contingent status” (See Listing Agreement, Exhibit 16, Tab 18) meaning a contract for this acquisition was in place.  (See also Kevin Allen’s testimony at Transcript Page 	 that Springfield is under contract to be built some time after the trial as his next piece of work.)
Totaling the three property values for these three properties as the Trial Court found them without any reductions for these costs comes to $164,500.00.  A 6% realtor’s commission on these values equates to $9,870.00, and the 0.75% seller’s transfer tax adds another $1,233.75, for a total of $11,103.75 of reversible overvaluation by the Trial Court.
Separate and apart from the above errors in value reduction, the Trial Court erred in not reducing the values of the Route 114, Bradford, NH, Route 103, Bradford, NH, and Springfield, NH properties for a reduction in property value for those properties from when Kevin Allen bought them in 2005.
Deborah Allen never testified that the three parcels were still worth what Kevin Allen paid for them in 2005.  She relied upon her presentation that the properties should be valued for what Kevin Allen listed them for with a realtor with a future home to be built upon them.  Kevin Allen testified that from the dates of his purchases of those properties at near the top of the real estate market in 2005, albeit fair market value at the time, by the time of trial, properties were not selling for what they were then, and that real estate market prices had dropped fifteen percent (15%) since then to time of trial. (Transcript Page 	.)
The Supreme Court’s reasoning in the Telgener case extensively quoted earlier in this brief makes clear that a Trial Court must consider tax costs imbedded in property where there is a clear necessity to sell it.  In the Telgener case, the argument unsuccessfully advanced was that Mr. Telgener merely wanted to buy another house with his retirement funds awarded to him and would face a tax consequence liquidating the retirement account to do so.  The Supreme Court holding that Mr. Telgener was not required to liquidate the retirement account by any order of the court or necessity of the tax law is the reason the Supreme Court sustained the Trial Court in that case.
The case at bar, however, is distinct from that sustained in Telgener.  Kevin Allen has to sell the business properties in Pittsburg, Springfield, and the two in Bradford.  It is what he does for a living.  It is what those properties were bought for.  They are what Kevin Allen will use to support whatever alimony and property obligations to his wife that the Trial Court has ordered him to pay.  Real Estate Transfer tax is not optional for a seller of real estate.  Realtor fees, while perhaps less inevitable than taxes, are necessary given how the parties have always handled their business, especially given that one property (Springfield) was already under contract for sale through a realtor, two others (Bradford) were realtor listed, and for Pittsburg, the Trial Court used as value the realtor’s listing price.  
It was accordingly reversible error for the Trial Court to ascribe a property value for the Pittsburg property without reducing the $185,000.00 value by $12,487.50 for these necessary costs for Pittsburg.  It was reversible error not to reduce the other three properties’ values by an additional $11,103.75.  
Kevin Allen sought to introduce testimony of his certified real estate appraiser, Robert Goddard to further support the decline in market value. (Goddard testimony, Transcript pp. 134-181.)  Robert Goddard was recognized by the Trial Court as an expert and testified as to his appraisals of the parties’ Colebrook, NH property.  Mr. Goddard testified he was familiar with real estate values throughout the State, even if his principal area of practice is the North Country.
Q. (Attorney Braiterman): Now, from a peak in the market - - and again, making an assumption that one has paid market price for a property in 2004 or 2005, approximately what kind of decline in value would there be in property located in this part of the State (Bradford, Springfield)? (Transcript, Page 150.)
Objections and argument of counsel followed and at Pages 151-152, the Trial Court sustained the objection precluding Mr. Goddard’s testifying to this decline in market value.  The Court allowed Mr. Goddard to testify that a decline of eight to sixteen percent had occurred in Coos County since the peak. (Transcript Page 152.), but since Springfield and Bradford properties are not in Coos County, this testimony was of limited value.
Excluding Mr. Goddard’s testimony given his expertise and the foundation laid for his knowledge of real estate values around the state was clear error.  Objections to Mr. Goddard’s proffered testimony strictly go to the weight of that evidence, not its admissibility.  Exclusion of this evidence of Mr. Goddard would have supported Kevin Allen’s testimony of about a 15% decline in the market for ordinary building lots in Bradford and Springfield.  Exclusion of that testimony is here particularly prejudicial to Kevin Allen because the Trial Court questioned the veracity of certain other parts of Kevin Allen’s testimony, and apparently has failed to accredit Kevin Allen’s own testimony of a 15% decline in the Bradford/Springfield housing market since 2005 judging from the value the Trial Court assigned as being the 2005 purchase prices for those properties.

CONCLUSION
The alimony award needs to be remanded, and the property awards reversed.
	The Trial Court erred in awarding alimony as it did in the amount of $1,500.00 per month for seven (7) years.  The Trial Court wrongly relied upon Kevin Allen’s Schedule C Gross Profits as the measure of his ability to pay where those Gross Profits take into account only supplies and materials, and do not take into account all the other necessary and appropriate business expenses of Kevin Allen’s home building business such as contractors, insurance, advertising, and bank interest.  Deborah Allen herself participated in the business’ tax returns and signed the parties’ joint returns from 2004 through 2006.  This matter must be remanded to the Trial Court for a proper determination of Kevin  Allen’s ability to pay, with specific instruction that the Trial Court is to include all of Kevin Allen’s business activity expenses.
	The Trial Court erred in not deducting from the values it found for Kevin Allen’s four business properties awarded to him by not deducting from those values the inherent cost of a 6% realtor’s commission and the seller’s portion (.75%) of New Hampshire Real Estate Transfer Tax.  The evidence is undisputed that Kevin Allen employs realtors for sale of business properties with the houses he builds on them.  Real Estate Transfer Tax is required by law.  It was error for the Trial Court, in the case of the Pittsburg, NH property, to use the realtor’s listing price for that completed property without deducting these two costs, and reversal is required on the record of this case to deduct those two costs Kevin Allen’s property award must be reduced by a similar amount and Kevin Allen’s payment to Deborah Allen adjusted accordingly.  The two Bradford NH and one Springfield NH building properties were similarly overvalued by the Trial Court for failure to deduct realtor commission and real estate transfer tax allowing as the Trial Court found those properties had the same value at trial as those properties had when Kevin Allen purchased them in 2005.  Reversal of these findings of value reduces Kevin Allen’s property award by $23,591.25 and reduces his payment to Deborah Allen by half of that.
	The Trial Court erred in failing to find a decline in property value of the Bradford and Springfield business properties from when Kevin Allen bought them for in 2005.  Kevin Allen’s testimony on this subject was uncontroverted, and even if one were to disbelieve other portions of Kevin Allen’s testimony, the Trial Court clearly erred in not allowing Kevin Allen’s certified real estate appraiser Robert Goddard from testifying to the decline in value to further substantiate Kevin Allen’s testimony.  The matter must be remanded to the Trial Court for a proper determination of value of these properties given a decline in value of the real estate.
	The Trial Court erred in attributing the value of the Sunseeker Camper based upon the NADA listing of average retail prices for similar campers where the evidence in uncontroverted that Kevin Allen is not a retailer of campers and cannot obtain the same price as a retailer would.  If NADA values are to be relied upon for a private seller, trade in prices from NADA are to be used, unless the Trial Court has other reliable evidence upon which to base its value for property division. 
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